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I. INTRODUCTION

Eliminated from fad diets, sworn off by celebrities, and frantically
reformulated out of processed foods, added sugars have been deemed the
new nutritional scoundrel. Recent studies from the American Heart
Association, the World Health Organization, and the American Cancer
Association demonstrate that the consumption of added sugar leads to
increased risks of obesity, diabetes, heart disease, and gout.' While all foods
* Melissa M. Card J.D., Associate Director and Instructor of the Institute for Food
Laws and Regulation of Michigan State University.
1. The Nutrition Source, Added Sugar in the Diet, HARVARD T.H. CHAN
PUBLIC Health (last visited Nov. 8, 2016),
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containing added sugar are deemed unhealthy, Sugary-Sweetened
Beverages ("SSBs") are said to be especially toxic by the American health
community, by virtue of these beverages' being excessively high in added
sugar content, low in satiety, and incomplete in compensation for total
energy. 2 Since a 20-ounce soda contains double the amount of added sugar
that a person should consume for the entire day, maybe the frenzy
concerning added sugar in SSBs is more than a weight lose craze.
The adverse health consequences that stem from the consumption of
SSBs necessitate governmental intervention. Some local and state
governments have already intervened. San Francisco and Baltimore
proposed ordinances mandating that a warning about added sugar be
included on SSBs' ads.4 In California, Senator Bill Monning introduced a
bill requiring any sweetened non-alcoholic beverage containing seventyfive calories or more per twelve fluid ounces be labeled with the warning,
"Drinking beverages with added sugar(s) contributes to obesity, diabetes,,
and tooth decay". New York also presented a bill to mandate warning
http://www.hsph.harvard.edu/nutritionsource/carbohydrates/added-sugar-in-the-diet/
(last visited June 27, 2016) (stating that American Heart Association has recommended
that Americans drastically cut down on added sugar consumption to help slow the
obesity and heart disease epidemics); The Many Names of Sugar, AM. INST. CANCER
RES., http://preventcancer.aicr.org/site/News2?id=20852(last visited Jan. 31, 2015);
Health Diet;
WORLD HEALTH ORGANIZATION, (last visited June 27, 2016)
http://www.who.int/mediacentre/factsheets/fs394/en/.
2. Vasanti Malik et al., Intake of Sugar-Sweetened Beverages and Weight Gain: a
Systematic Review, 84(2) AM. J. CLIN. NUTR. 274-288 (2006) (finding that the weight
of epidemiologic and experimental evidence indicates that a greater consumption of
SSBs is associated with weight gain and obesity; sufficient evidence exists for public
health strategies to discourage consumption of sugary drinks as part of a healthy
lifestyle).
3. Kris Gunnars, Daily Intake of Sugar- How Much Sugar Should You Eat Per Day?,
(last
Authority Nutrition, https://authoritynutrition.com/how-much-sugar-per-day/
visited Nov. 10, 2016) (stating that according to the American Heart Association, the
maximum amount of added sugar intake per day, per gender is: 150 calories per day
(37.5 grams) for men, and 100 calories per day (25 grams) for women); COCA-COLA,
http://productnutrition.thecoca-colacompany.com/ (last visited May 9, 2015) (showing
that a 12 oz. serving of regular Coca-Cola has 39 grams of sugar).
4. BALTIMORE, MD., ORDINANCE 16-0617 (Nov. 7, 2016),
https://baltimore.legistar.com/LegislationDetail.aspx?ID=254741 0&GUID=BF49COED
-0647-4625-B7AE-C2592FCAFD7C&Options=&Search=; SAN FRANCISCO, CAL.,
ORDINANCE 100-15 (June 6, 2015)
https://sfgov.legistar.com/LegislationDetail.aspx?ID=224043 1 &GUID=B8DF31557848-437C-BBDC-84DE56DEB 1 6D.
5. California, New York Lawmakers Propose Warning Labels for Soda, FOOD SAFETY
NEWS, (last visited June 27, 2016)
http://www.foodsafetynews.com/2015/04/california-new-york-propose-warning-labelsfor-soda/#.V2llFldizBI.
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labels on the containers of SSBs. 6
Some of the local and state governments' safety warnings have
created turmoil with the food industry. The American Beverage
Association, California Retailers Association, and California State Outdoor
Advertising Association sued the city and county of San Francisco alleging
that the ordinances violated their constitutional rights.7 The Plaintiffs
argued that the ordinance compels speech unconstitutionally.8 While San
Francisco's ordinance requires a warning statement on certain SSB
advertisements, the ordinance specifically excludes "containers or packages
for Sugar-Sweetened Beverages" from the safety warning requirement. 9
The current lawsuit against the city and county of San Francisco does not
assess the constitutional issues that stem from local and state governments
requiring safety warnings directly on SSB packaging material.o This
uncontested mandate opens a door for the local and state governments to
further expand their regulatory schemes. Do local and state governments
have the power to compel safety warnings on SSBs' labels?
This Article assesses whether local and state governments' regulations
mandating safety warnings on the label of SSBs would be preempted by
federal law. Part I provides an overview of current added sugar labeling,
including the Food and Drug Administration's ("FDA") current and future
labeling requirements, and the proposed local and state regulations. Part II
argues that local and state governments do not have the constitutional
authority to mandate safety warnings on labels concerning added sugar
because their actions would be preempted by federal law." Finally, Part III
demonstrates and recommends that the FDA compel food manufactures to
include safety warnings on SSBs' labels, affording a viable solution that
avoids the constitutional issues facing local and state governments. This
article concludes that the regulations proposed by local and state
governments dealing with safety warnings on SSBs' labels are
6. Tina Rosenberg, Labeling the Danger in Soda, THE NEW YORK TIMES, (March 30,
2016, 3:21 AM), http://opinionator.blogs.nytimes.com/2016/03/30/labeling-the-dangerin-soda/? r-0.
7. See generally Am. Beverage Ass'n, v. City & Cty. of San Francisco, No. 15-CV03415-EMC, 2016 WL 2865893 (N.D. Cal. May 17, 2016).
8. Id. at *1 (N.D. Cal. May 17, 2016) (stating that the Plaintiffs argued that the
ordinance violated their First Amendment rights).
9. Id. at*5.
10. See id.
11. In addition to the preemption argument, it is likely that the manufacturers of
sugary beverages would also have a valid constitutional argument for unconstitutional
compelled speech; commerce clause issues; and a taking issues. However, these other
unconstitutional issues will not be addressed in this Article.
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unconstitutional, and urges the FDA to respond to the health adversities
created by SSBs through compelling a safety warning on SSBs' labels.

II. OVERVIEW: CURRENT, FUTURE, AND PROPOSED LABELING FOR
ADDED SUGAR

The FDA is a public health agency responsible for regulating food
labeling. 12 This section begins with the history of food labels; then, delves
into the current and future requirements for the labeling of added sugars.
Lastly, this section explains the proposed local and state government
ordinances compelling manufacturers to put a safety warning on SSBs'
labels concerning added sugar.

A. Background: The FDA Has Always Been the Star Performer
Regarding FoodLabeling
The FDA's mission includes protecting public health through
providing consumers with "accurate, science-based information" about
food.1 3 Historically, the FDA has carried out its mission through regulating
food labels. 14 The FDA began regulating food labels through the Federal
Food and Drugs Act of 1906 ("1906 Act").15 The 1906 Act mandated

12. Claudia L. Andre, What's in that Guacamole? How Bates and the Power of
Preemption Will Affect Litigation Against the Food Industry, 15 GEO. MASON L. REV.

227, 229 (2007) (providing a history of the FDA's regulation for food labels).
13. About FDA: What We Do, U.S. FOOD AND DRUG ADMINISTRATION,

http:/ www.fda.gov/aboutfda/whatwedo/default.htm (last updated June 19, 2012)
(stating that the "FDA is also responsible for advancing the public health [... .] by
helping the public get the accurate, science-based information ...

.

]

to maintain and

improve their health.").
14. Melissa Card, America, You Are Digging Your Grave with Your Spoon- Should
the FDA Tell You that on Food Labels?, 68 FOOD & DRUG L.J. 309, 327 (2013). The
F&DC Act defines "label" as "a display of written, printed, or graphic matter upon the
immediate container of any article." 21 U.S.C. §321 (k) (emphasis added). "Labeling,"
however, includes "all labels and other written, printed, or graphic matter upon any
article or any of its container or wrappers, or accompanying such article." 21 U.S.C. §
32 1(m); see Kordel v. United States, 335 U.S. 345, 349 (1948) (holding that the phrase
"accompanying such article" is not restricted to labels that are on or in the article).
15. Jean Lyonsa & Martha Rumoreb, Food Labeling-Then and Now, 2 J.
PHARMACY & L. 171 (1994) [hereinafter Food Labeling-Then and Now] (asserting
that the 1906 Act was to protect consumers from the food industry).
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manufacturers to label the weight and ingredients of food accurately.1 6 Then
in 1938, Congress strengthened the FDA's oversight of food labeling with
the Food, Drug, and Cosmetic Act ("FD&C Act"). Like the 1906 Act, the
FD&C Act prohibited false or misleading representations in labeling. 17 The
FD&C Act also defined the difference between "label" and "labeling"; and
required the following basic information to be included on all food labels:
(1) the "common or usual name" of the food; (2) the net quantity of
contents; and (3) the name and address of the manufacturer, packager, or
distributor.18 Despite these changes, no requirement for nutritional labeling
existed.
In 1974, the USDA and the FDA established voluntary nutritional
labeling, allowing food manufacturers to include nutrition labeling on their
products.1 9 The allowances of voluntary nutrition labeling led to a free-forall for manufacturers, resulting in confusing labels for the consumers. By
1990, Dr. Louis Sullivan, Secretary of the Department of Health and
Human Services, stated that, "[t]he grocery store has become the tower of
Babel, and consumers need to be linguists, scientists, and mind readers to
understand many of the labels they see." 20
In addition to the confusing labels that existed in the markets, the
Surgeon General's Report on Nutrition and Health of 1988's main
conclusion was that over-consumption of certain dietary components was a
major concern for Americans.21 This conclusion was a significant shift in
public health. Prior to the 1950s, the health issues that Americans dealt with
concerned infectious diseases, such as Tuberculosis. 22 However, as society
shifted away from eating locally grown, homemade foods to heavily
16.

About FDA: FDA History - PartI, U.S. FOOD AND DRUG ADMINISTRATION,

http://www.fda.gov/AboutFDA/WhatWeDo/History/Origin/ucm054819.htm
(last
updated June 18, 2009).
17. Symposium, Supersizing the Pint-Sized: the Need for FDA-Mandating ChildOriented Food Labeling, 39 Loy. L.A. L. REv. 311, 317-18 (2006) [hereinafter
Supersizing the Pint-Sized] (noting that § 321(n) allowed the FDA to compel
disclosures of material facts on labels).
18. Id.
19. NEAL D. FORTIN, FOOD REGULATION: LAW, SCIENCE, POLICY, AND PRACTICE 102

(2009).
20. Jean Lyonsa & Martha Rumoreb, Food Labeling - Then and Now, 2 J. PHARMACY
& L. 171 (1994) [hereinafter Food Labeling- Then and Now] (asserting that the 1906
Act was to protect consumers from the food industry).
21.

DEP'T. OF NUTRITION POLICY BD., THE SURGEON GENERAL'S REPORT ON

NUTRITION AND HEALTH 8-9 (1988).

22. Achievements in Public Health, 1900 - 1999: Control ofInfectious Disease, (July
30, 1999), https://www.cdc.gov/mmwr/preview/mmwrhtml/mm4829al.htm (stating that
deaths from infectious diseases have declined markedly in the United States during the
20th century).
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processed foods, health issues shifted from infectious diseases to chronic
diseases.23
Consumers demand for more information, as well as, the health
adversity linked to poor diet fueled Congress to enact the Nutrition
Labeling and Education Act of 1990 (NLEA).24 NLEA mandated nutritional
labeling on most food products that are regulated by FDA through
amending the Food, Drug, and Cosmetic Act.25 The goals of NLEA
included: (1) clearing up the confusion on food labeling to help the public
make healthy choices, (2) encouraging product innovation; and (3) labeling
cholesterol, saturated fat, complex carbohydrates, sugars, fiber, and calories
26
from fat, because health concerns involved those nutrients.
Despite the goals of the NLEA, health adversities associated with poor
diet continued to get worse. For example, the obesity rates dramatically
increased between 1990 and 2010.27 These statistics begged the question:
Why are consumers' getting worse? Even though consumers had some
nutritional information available to them; in many instances, this
information was conflicting, largely because of advertising.28 In addition;
certain nutrients were not being presented on the label in a manner that gave
consumers context to the nutrient and health.29 Even though current food
labels provide consumers with information that potentially allows them to
make healthier choices, food labels need to be modified to better present
information about added sugar to combat the health adversities stemming
from SSBs.

23. Chronic Disease Overview, CENTERS FOR DISEASE CONTROL AND PREVENTION,
http://www.cdc.gov/chronicdisease/overview/ (last visited July 3, 2016).
24 Nutritional Labeling and Education Act of 1990, Pub. L. No. 101-535, § 2, 104

Stat. 2353, 2353-54.
25. See id. at 2353.
26. Allyson Weaver, Note, "Natural" Foods: Inherently Confusing, 39 IOWA J.
CORP. L. 657, 660 (2014).
27. The Nutrition Source, An Epidemic in Obesity: U.S. Obesity Trends, T.H. CHAN
HARVARD SCHOOL OF PUBLIC HEALTH,

https://www.hsph.harvard.edu/nutritionsource/an-epidemic-of-obesity/ (last visited July
3, 2016) (asserting that in 1990, obese adults made up less than 15 percent of the
population in most U.S. states; but by 2010, 36 states had obesity rates of 25 percent or
higher, and 12 of those had obesity rates of 30 percent or higher).
28. Blended Strawberry, CHOBANI,
http://www.chobani.com/products/blended#strawberry (last visited July 3, 2016)
(stating that Chobani Strawberry Blended Greek Yogurt contains 24 grams of sugar per
serving, but illustrating an unprocessed strawberry on the front of the package).
29. Melissa M. Card, America, You Are Digging Your Grave with Your SpoonShould the FDA Tell You that on Food Labels?, 68 FOOD & DRUG, L. J. 309, 325
(2013).
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B. Current Labeling Requirements for Added Sugar and New
Requirements Effective in 2018
The current added sugar labeling regulations requires the declaration
of "sugars" on the Nutrition Facts label. 30 The declaration of sugar is the
amount of sugar, in grams, the product has per serving. For the current
declaration of sugars, "sugars" is an inclusive term including natural and
added sugars. 3 1 In addition to the declaration of sugars on the Nutrition
Facts label, the FDA mandates that products' ingredients are listed in order
of predominance. Therefore, if the product has added sugar, then the
differing types of added sugar will be listed as ingredients. 3 2 Even though
the FDA requires the declaration of sugars and the individual types of
added sugars listed as ingredients, the FDA does not mandate that added
sugars to be distinguished from natural sugars until 2018.

30.
Changes to the Nutrition Facts Label, U.S. FOOD AND DRUG
ADMINISTRATIONhttp://www.fda.gov/Food/GuidanceRegulation/GuidanceDocumentsR
egulatorylnformation/LabelingNutrition/ucm385663.htm (last visited July 3, 2016).
31. Quanhe Yang et al., Added Sugar Intake and CardiovascularDiseases Mortality
Among U.S. Adults, JAMA INTERN. MED. 516, 517 (2014),
http://www.drperlmutter.com/wp-content/uploads/2014/02/Sugar-cv.pdf
(explaining
that added sugar does not include naturally occurring sugar, such as sugar found in
fruits).
32. See Carrot Cake, CLIF BAR, (last visited Nov. 16, 2016)
http://www.clifbar.com/products/clif-bar/clifbar/carrot-cake
(exemplifying that the
Carrot Cake flavor Clif Bar has 25 grams of sugar and four different types of added
sugar: Organic Brown Rice Syrup, Organic Cane Syrup, Organic Dried Cane Syrup,
and Barley Malt).
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Nutrition Facts

I B servings per container
Serving size

213 cup (55g)

Amount per

Calories

230cup

23

% DV*
12%lTotat Fat 8g
5%
Saturated Fat ig
Trans Fat Og
0% Cholesterol Omg
7% 1Sodium 160mg
12% Total Carbs 37g
14%
Dietary Fiber4g
Sugars 19
Added Sugars Og
-rotein

10%
20%
45%
5%

39

Vitamin D 2mcg
Calcdum 260mg
Iron 8mg
Potassium 235mg

Footnote on Dally Values (OV) and calories
reference to be Inserted here.

On May 20, 2016, the FDA finalized the new Nutrition Facts label
for packaged foods.33 The new Nutrition Facts label that must be
implemented by 2018 is illustrated below.

33. Changes to the Nutrition Facts Label, U.S. FOOD AND DRUG ADMINISTRATION,
http://www.fda.gov/Food/GuidanceRegulation/GuidanceDocumentsRegulatorylnformat
ion/LabelingNutrition/ucm385663.htm (last visited July 3, 2016) [hereinafter Changes
to the Nutrition Facts Label] (reflecting new scientific information, including the link
between diet and chronic diseases such as obesity and heart disease).
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Nutrition Facts
8 servings per container
Serving size

2/3 cup (55g)

Amount per 2/3 cup

230

Calories

% 0V
12% Total Fat8g
5%
Saturated Fat ig
Trans Fat Og

0% Cholesterof 0mg
7% Sodium 160mg
12% Total Carbs 37g
14%
Dietary Fiber4g
Sugars 1g
Added Sugars 09

Protein 3g
10% Vitamin D 2mog
20% Calcium 260mg
45% Iron 8mg

5% Potassium 235mg
* Foonote on Daly Values (DV) and cabries
reference to be Inserted tee.

In addition to the declaration of sugars and the differing types of
sugar listed as ingredients, the new Nutrition Facts label requires a
declaration of added sugars. 34 The new Nutrition Facts label must also state
the percent daily value (%DV) for added sugars. 35 The percent daily value
indicates how much a nutrient, in a serving of food, contributes to one's
36
daily intake of that food. The percent daily value would be based on the
recommendation that the daily intake of calories from added sugars should
not exceed 10 percent of total calories. 37
Manufacturers will need to use the new label on their products by
July 26, 2018.38 Manufacturers with less than $10 million in annual food
sales will have an additional year to comply. 39 While compliance with the
new Nutrition Facts label will afford consumers more information about
added sugar, these changes are not enough to decrease the overconsumption
of added sugars in SSBs. Food labels need to be modified to better present

34. Id.
35. Id.
36. See FORTIN, supra, note 19, at 110.
37. Changes to the Nutrition FactsLabel, supra note 33.

38. Id.
39. Id.
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information about added sugar to combat the health adversities that stem
from SSBs.
C. Local and State Government Are Warmed Up and Taking the Stage
Separate from the FDA's new Nutrition Facts label, local and state
governments have proposed rules that would require labeling for added
sugar on SSBs. In 2015, San Francisco County passed an ordinance
requiring certain kinds of advertisements related to SSBs to display a
warning from the City that says: 'WARNING: Drinking beverages with
added sugar(s) contributes to obesity, diabetes, and tooth decay. This is a
message from the City and County of San Francisco."' 40 San Francisco's
ordinance requires the warning on printed ads, posters and billboards, but
not on TV commercials or packaging. 41 The ordinance applies to beverages
with one or more added caloric sweeteners and more than twenty-five,
calories per twelve ounces.42
In addition to San Francisco County's ordinance, the city of
Baltimore, and the states of California and New York are in the process of
passing similar legislation. 43 California and New York's legislation differs
from San Francisco's ordinance by requiring SSBs' packaging to be labeled
with a safety warning. New York's proposed Bill requires that:
No person shall distribute, sell or offer for sale a sugarsweetened beverage in a sealed beverage container unless such
container bears the following safety warning and otherwise
meets all of the requirements of this subdivision: "SAFETY
WARNING: DRINKING
BEVERAGES WITH ADDED SUGAR
CONTRIBUTES TO OBESITY, DIABETES AND
TOOTH DECAY.""
The safety warnings must be on the principal display panel of the SSB. 4 5
The warning must be displayed in a clear and conspicuous manner and
40. Am. Beverage Ass'n v. City & Ciy of San Francisco, No. 15 CV-03415-EMC,

2016 WL 28658993 (N.D. Cal. May 17, 2016).
41. See S.F. Health Code § 4203(c)(3).
42. Id.

43.

Meredith Cohn, Baltimore Officials Want Warnings on Sugary Drink, THE
(January 11, 2016, 9:11 PM) http://www.baltimoresun.com/health/bs-

BALTIMORE SUN,

hs-sugary-beverages-20160111-story.html (stating that Legislation introduced by
Councilman Nick Mosby requires businesses that sell or advertise sugar-sweetened
sodas to post signs warning consumers that they contribute to tooth decay, obesity and
diabetes); S. 6435, §204-e, Ag. & Mkts. L. (N.Y. 2015) (requiring safety warnings on
labels of certain beverages with added sugar).
44. S. 6435, §204-e, Ag. & Mkts. L. (N.Y. 2015).
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readily legible, on a contrasting background with the text appearing in bold
type.46 While exemptions to the warning label exists, the warning label is to
be placed on "any sweetened nonalcoholic beverages, carbonated or
noncarbonated, sold for human consumption that has added caloric
sweeteners and which contains seventy-five calories or more per twelve
fluid ounces."47
The FDA effectuates its mission, to protect public health, through
food labeling. In addition, local and state governments have an interest in
protecting public health through mandating labeling requirements. If local
and state governments successfully mandate the safety warnings on SSBs'
labels, the new regulatory scheme would ignite tension amongst the local
and state governments, the FDA, and the food manufacturers. A court could
resolve this tension should it find that the local and state governments'
actions are preempted by federal laws.
III. EXPLANATION AND APPLICATION OF PREEMPTION

At its core, mandating information on food labels emphasizes a
clash of competing interests.4 8 Local and state governments, the FDA, and
the food industry would depend on a court to resolve this clash by
determining whether federal law preempts the actions of local and state
government. This section provides a background of preemption law, and
explains the preemption provisions of the NLEA and other federal laws
related to labeling. This section then assesses whether the NLEA, as well as
other federal laws, preempts local and state requirements for a safety
warning on SSBs. This section concludes that local and state governments
do not have the constitutional authority to mandate safety warnings on
labels concerning added sugar because their actions would be preempted by
federal law.

45. See FORTIN, supra, note 19, at 59 (defining the Principle Display Panel as the
portion of the package that is most likely to be displayed, presented, shown, or
examined under customary conditions of display and purchase).
46. S. 6435, §204-e, Ag. & Mkts. L. (N.Y. 2015).
47. Id.
48. Compare Pearson v. Shalala, 164 F.3d 650, 661 (D.C. Cir. 1999) (holding that
the FDA's refusal to authorize health claims violated the First Amendment of the U.S.
Constitution), with Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104, 114-16 (2d Cir.

2001) (rejecting the First Amendment challenge to the mandate that manufacturers
include warnings on label).

2016]

JOURNAL OF FOOD LAW & POLICY

225

A. Evolution of the ConstitutionalDoctrine ofPreemption
Preemption stems from Article VI of the Constitution which
provides that the laws of the United States "shall be the supreme Law of the
Land; ... any thing in the Constitution or Laws of any state to the Contrary
notwithstanding." 49 Preemption occurs when state and federal laws conflict
in areas of shared regulatory power.o When there is a conflict between
state and federal laws, federal law takes priority and inconsistent state law
is cancelled out.'
There are four forms of preemption: (1) express preemption, (2)
implied preemption, (3) conflict preemption, and (4) field preemption.
Express preemption occurs when a federal statute explicitly confirms
Congress's intention to nullify the state law, and bars states from regulating
in a particular area. 52 Implied preemption exists if the federal government,
has the authority over the regulated area pursuant to the Supremacy Clause.
and the Commerce Clause.53 Conflict preemption arises when it is
impossible to comply with both the state regulation and federal regulations,
or when the state regulation serves as an obstacle to achieve Congress's
objectives.54 Field preemption arises when courts infer an intention to
preempt state law because the federal regulatory scheme is so inclusive as
to "occupy the field" in that area of the law.55 Field preemption does not
involve an express conflict between the federal law and state law, nor an
express provision for preemption. The idea is that Congress has

49. U.S. Const. art. VI, § 2.
50. Riegel v. Medironic, Inc., 552 U.S. 312, 334 (2008) (quoting Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947)). Preemption
analysis starts with the assumption that."the historic police powers of the States [a]re
not to be superseded . . unless that was the clear and manifest purpose of Congress."
See id.
51. See Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (citing M'Culloch
v. Maryland, 17 U.S. (4 Wheat.) 316, 427, 4 L.Ed. 579 (1819)) (asserting that it has
been settled that state law that conflicts with federal law is "without effect.").
52. See English v. GeneralElec. Co., 496 U.S. 72 (1990).
53. Morgan A. Helme, Genetically Modified FoodFight: The FDA Should Step Up to
the Regulatory Plate so States Do Not Cross the ConstitutionalLine, 98 MINN. L. REV.
356, 368-69 (2013) [hereinafter Genetically Modified FoodFight].
54. See Gade v. National Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 98 (1992).
55. Id.
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"completely occupied the field" therefore, there is "no room" for state
regulation.56
B. FederalLaws ConcerningPreemption andFood Labeling
Congress has regulated food labeling for more than 100 years. In
1906, Congress passed legislation commonly known as the "Wiley Act"
that established labeling standards,5 7 and prohibited the adulteration and
misbranding of food sold and distributed in interstate commerce.58 Congress
replaced the Wiley Act in 1938 with the Federal Food, Drug, and Cosmetic
Act ("FD&C Act").5 9 The FD&C Act was later amended by the Nutrition
Labeling and Education Act of 1990 ("NLEA"). 60 The FD&C Act
prohibited false or misleading representations in labeling, defined the
difference between label and labeling, and required basic information to be
included on all food labels. 6 1 NLEA made nutritional labeling mandatory
for most food products. 62 The NLEA introduced a number of reforms to the
FD&C Act including: (1) requiring nutrition labeling for nearly all food
products under the authority of the FDA; (2) changing the requirements for
ingredient labels on food packages, (3) imposing and regulating health
claims on packages; (4) standardizing all nutrient content claims; and (5)
standardizing serving sizes. 63
An express preemption provision exists in the NLEA6 declaring
that "no State or political subdivision of a State may directly or indirectly
56. See Genetically Modified Food Fight, supra note 53, at 369.
57. See Holk v. Snapple Beverage Corp., 575 F.3d 329, 331 (3d Cir. 2009); In re
Farm Raised Salmon Cases, 175 P.3d 1170, 1175 (Cal. 2008) (citing Pure Food and
Drug Act of 1906, Pub.L. No. 59-384, 34 Stat. 768, repealed by Act of June 25, 1938,
ch. 675, § 902(a), 52 Stat. 1059)).
58. See Holk., 575 F.3d, at 331; see also In re FarmRaised Salmon Cases, 175 P.3d,
at 1175.
59. See Holk., 575 F.3d, at 331; see also In re FarmRaised Salmon Cases, 175 P.3d,
at 1175.
60. James M. Beck, Food Fight: FDA Preemption and Food Labeling Claims,
LAW360 (Jan. 27, 2011, 2:14 PM), http://www.law360.com/articles/221444/food-fightfda-preemption-and-food-labeling-claims.
61. Supra at note 17, Supersizing the Pint-Sized, at 317-18 (asserting that § 321(n)
allows the FDA to compel disclosures of material facts on labels);see also Snapple
Beverage Corp., 575 F.3d 329, 331 (3d Cir. 2009) The FD&C Act also promulgated
food definitions and standards for food quality, set tolerance levels for poisonous and
deleterious substances in food, and took enforcement action on adulterated and
misbranded foods.
62. Supra at note 19, Food Regulation:Law, Science, Policy, and Practice, at 101.
63. The Impact of the Nutrition Labeling and Education Act of 1990 on the Food
Industry, 47 ADMIN. L.REv. 605, 606 (1995).
64. Richard C. Ausness, Tell Me What You Eat, and I Will Tell You Whom to Sue: Big
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establish under any authority or continue in effect as to any food in
interstate commerce . .. any requirement for nutrition labeling of food that
The
is not identical to the requirement of section 343(q) of this title . .
phrase "not identical to" does not "refer to the specific words in the
requirement". Instead, "not identical to" means that "State requirement
directly or indirectly imposes obligations or contains provisions concerning
the composition or labeling of food, or concerning a food container, that . .
differ from those specifically imposed by or contained" by federal law, or
"are not imposed" by federal law.66 Therefore, local and state government
requirements that are subject to preemption are those that are affirmatively
different from the federal requirements. 67
Courts recognize a presumption against preemption for food labeling
litigation. In an area that is traditionally state regulated, a federal statute is
assumed not to supplant state law unless Congress has made such an
intention clear and manifest. 69 Thus, if confronted with two possible:t
interpretations of a statute, courts "have a duty to accept the reading that
disfavors pre-emption." 70 There is also an exception to the preemption rule
in NLEA. While uncodified, NLEA §6(c)(2) exempts from preemption..
"any requirement respecting a statement in the labeling of food that
provides for a warning concerning the safety of the food or component of
the food." 7 1
Despite NLEA §6(c)(2)'s exemption of warning statements, if the
FDA has considered a risk and deemed it "safe," then local and state
72
governments may not demand a non-identical warning statement.
Problems Aheadfor "Big Food"?, 39 GA. L. REv. 839, 879 (2005) (citing 21 U.S.C. §
343-1 (a)(4) (2000)) [hereinafter Tell Me What You Eat].

65. 21 U.S.C. § 343-1(a); see also Tell Me What You Eat at 879. This preemption
provision "does not apply to food that is offered for sale in a restaurant or similar retail
food establishment".
66. 21 C.F.R. § 100.1(c)(4).
67. In re Pepsico Inc., 588 F. Supp.2d 527, 532 (S.D.N.Y. 2008); see also supra at
note 60.
68. Holk v. Snapple Beverage Corp., 575 F.3d 329, 334-35 (3d Cir. 2009).
69. Id. at 334; In re Farm Raised Salmon Cases, 175 P.3d 1170, 1176 (Cal. 2008)
(citing Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449, 125 S.Ct. .1788, 161

L.Ed.2d 687 (2005)).
70. Id. at 334.

71. See Beck, supra note 60.
72. See Mills v. Giant of Maryland, LLC, 441 F. Supp.2d 104, 106-07 (D.D.C. 2006),
aff'd, 508 F.3d 11 (D.C. Cir. 2007) (addressing whether the labels are identical, a
warning label of the nature requested by plaintiffs would far exceed the labeling
requirements mandated by the standard of identity established by 21 C.F.R. § 131); cf
In re Bisphenol-A (BPA) PolycarbonatePlastic Products Liab. Litig., 687 F. Supp. 2d
897 (W.D. Mo. 2009), clarified on denial reconsideration,No. 08-1967-MD-W-ODS,
2010 WL 286428 (W.D. Mo. Jan. 19, 2010) (finding that plaintiffs pled with sufficient
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However, the FD&C Act does contemplates the possibility of deviation
from the required labeling; the FD&C Act will only grant a petition for a
deviation for a different local or state government labeling requirement if
the regulation:
(1) would not cause any food to be in violation of any
applicable requirement under Federal law,
(2) would not unduly burden interstate commerce, and
(3) is designed to address a particular need for information
which need is not met by the requirements .of the sections
referred to in subsection (a) of this section.73
Federal regulation of food labeling distinguishes between "principal display
panels" on food packaging and "information panel" regulations concerning
nutritional labeling.74 The regulations governing nutritional labeling,
nutritional content, and safety warnings are particularly detailed. Under the
statute's "not identical to" preemption standard, more detailed regulations
are more likely to have preemptive consequences. 75
C. FederalGovernment and Local and State Governments Are Backstage
Ready to Perform
A court is likely to find local and state governments' safety
warnings to be expressly preempted by NLEA, specifically via 21 U.S.C. §
343-1(a)(3).7 NLEA expressly preempts all labeling that is "not identical"
to the federal labeling requirements. Starting in 2018, federal law will

particularity the claims that manufacturers had failed to reveal BPA's presence in their
products and attendant health risks or information they possessed about criticisms of
reports relied on by Food and Drug Administration (FDA), and fact issues remained as
to whether diligent consumers would know BPA was in products they purchased or
know information regarding BPA on file with FDA).
73. 21 U.S.C.A. § 343-1 (2010).
74. See 21 C.F.R. §§101.1; 101.3, 101.13-.18 (affording rules for principal display
panel); id. §§101.2; 101.4, 101.9, 101.12 (declaring rules for information panel).
75. Beck, supra note 60.
76. Tell Me What You Eat, supra note 64, at 879 (citing 21 U.S.C. § 343-1(a)(4)
(2000)). This article does not argue that the warning statements would be
unconstitutional through implied preemption, field preemption, or conflict preemption
because the local and state laws are preempted through express preemption. NLEA
declares that the Act "shall not be construed to preempt any provision of State law,
unless such provision is expressly preempted under [21 U.S.C. § 343-1] of the Federal
Food, Drug, and Cosmetic Act." Nutrition Labeling and EducationAct of 1990, Pub. L.

No. 101-535, § 6(c)(1). For conflict preemption and field preemption, it is unlikely that
a SSB manufacturer overcome the presumption against preemption. E.g., Brazil v. Dole
Food Co., 935 F. Supp. 2d 947, 958 (N.D. Cal 2013).
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require SSBs to include a declaration of added sugars, 77 as well as percent
daily value (%DV) for added sugars. 7 8 The new Nutrition Facts label does
not require that SSBs, or any high added sugar product, to include a safety
warning. Therefore, local and state government regulations requiring safety
warnings such as: "SAFETY WARNING: DRINKING BEVERAGES
WITH ADDED SUGAR CONTRIBUTES TO OBESITY, DIABETES
AND TOOTH DECAY," 79 are "not identical to", and are affirmatively
different from, the federal labeling requirements for SSBs. The local and
state governments' regulations are directly imposing an obligation onto the
manufacturers to include a safety warning on SSBs that differs from, and is
not imposed by, federal law which is prohibited under 21 C.F.R. §
100.1(c)(4).80
Local and state governments are likely to argue that there is a
presumption against preemption for food labeling litigation.81 These
government bodies will argue that food labeling is an area that is.,
traditionally performed by local and state governments; a federal statute.
should not supplant local and state regulations unless Congress has made
such an intention clear and manifest. 82 Therefore, if confronted with two
possible interpretations of a statute, courts "have a duty to accept the
reading that disfavors pre-emption." 83 It is true that health and safety issues
have been traditionally performed by local and state governments, including
regulations regarding food and beverage labeling. 84 However, through the
express preemption provision declared in the NLEA, Congress has made an

77.

Changes to the Nutrition Facts Label, supra note 30 (helping consumers

understand how much sugar is naturally occurring and how much has been added to the
product).
78. Id. (giving consumers additional information for added sugars similar to
information they have seen for decades with respect to nutrients. such as sodium and
certain fats).
79. S. 6435, §204-e, Ag. & Mkts. L. (N.Y. 2015).
80. 21 C.F.R. § 100.1(c)(4) (2016).
81. Stengel v. Medtronic Inc., 704 F.3d 1224, 1227 (9th Cir.2013) (en banc) (internal
quotation marks omitted) ("[p]arties seeking to invalidate a state law based on
preemption bear the considerable burden of overcoming the starting presumption that
Congress does not intend to supplant state law."); Holk v. Snapple Beverage Corp., 575
F.3d 329, 334-35 (3d Cir. 2009).
82. See Holk, 575 F.3d, at 334; see also In re Farm Raised Salmon Cases, 175 P.3d
1170, 1175 (Cal. 2008) (citing Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449, 125
S.Ct. 1788, 161 L.Ed.2d 687 (2005)).
83. Holk, 575 F.3d, at 334.
84. Plumley v. Massachusetts, 155 U.S. 461, 472, 15 S.Ct. 154, 39 L.Ed. 223 (1894)
("If there be any subject over which it would seem the states ought to have plenary
control . . . it is the protection of the people against fraud and deception in the sale of
food products.").
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intention clear and manifest that the federal law should supersede the local
and state government regulations concerning the safety warnings on SSBs.85
Local and state governments are likely to argue that their
regulations concerning the safety warnings for SSBs are not
unconstitutional based on the uncodified section 6(c)(2)of the NLEA, which
exempts from preemption "any requirement respecting a statement in the
labeling of food that provides for a warning concerning the safety of the
food or component of the food." 86 Despite the NLEA §6(c)(2)'s exemption,
the FDA already has considered the risk of added sugar and deemed it
"safe". Therefore, local and state governments may not demand a nonidentical safety warning on SSBs. 87 Specifically, the FDA considered the
risk surrounding added sugar in 1976. The FDA concluded that there was
no conclusive evidence that added sugar demonstrated a hazard to public
health, so long as added sugar continued to be consumed at the then-current
levels.89 One could argue that the new Nutrition Facts label indicates that
the FDA no longer finds that added sugar to be safe. While the FDA has
indicated that less added sugar should be consumed, the agency has not
stated that added sugar should no longer be consumed, nor has the agency
taken action to deem that added sugar is not generally recognized as safe for
use in foods. 90 Since the FDA considers added sugar to be safe, local and

85. Chacanaca v. Quaker Oats Co., 752 F. Supp. 2d 1111, 1118 (N.D. Cal. 2010)
(citing Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) ("[w]here Congress does
provide for express preemption, the presumption against preemption requires courts to
read the clause narrowly."). Cf Brazil v. Dole Food Co., 935 F. Supp. 2d 947, 958
(N.D. Cal 2013) (finding that Defendants failed to overcome the presumption against
preemption because (1) regulating the marketing of food has traditionally been within
states' police powers, and (2) there was no clear indication from Congress that it
intended to preclude states from affording consumers' protection from misbranded food
products).

86. Beck, supra note 60.
87. See supra note and accompanying text, 72.
88. See generally Walter Glinsmann et al., Evaluation of Health Aspects of Sugars
Contained in Carbohydrate Sweeteners: Report of Sugars Task Force, 116 J.
NUTRITION, S5, S15 (1986) ("Other than the contribution to dental caries, there is no
conclusive evidence on sugars that demonstrates a hazard to the general public when
sugars are consumed at the levels that are now current and in the manner now
practiced."); Cf Laurie J. Beyranevand, Generally Recognized as Safe?: Analyzing
Flaws in the FDA's Approach to GRAS Additives, 37 VT. L. REv. 887, 914 (2013)
(stating that FDA has not reviewed the status of sugar since 1986).
89. See id
90. Cf Melissa Card & John Abela, Just a Spoonful of Sugar Will Land You Six Feet
Underground: Should the Food and Drug Administration Revoke Added Sugar's GRAS
Status?, 70 FOOD & DRUG L. J. 395 (2015) (asserting that the FDA should issue a final
determination that added sugars are not Generally Recognized as Safe based on
scientific findings from qualified experts).
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state governments may not demand a non-identical safety warning on
SSBs' labels. 9
Lastly, local and state governments are likely to argue that their
safety warnings could successfully pass the petition process afforded in the
FD&C Act. However, local and state governments could not successfully
pass the petition process affording them a deviation from the federal
labeling as the governments could not meet the provisional requirements.
First, the local or state government safety warnings on SSBs would be in
violation of the NLEA because the labeling would not be "identical" to the
federal law requirements. Second, local and state governments mandating
safety warnings on the containers of SSBs would unduly burden interstate
commerce.92 Lastly, the safety warnings on SSBs are not designed to
address a particular need for information that is not met by federal law. The
new Nutrition Facts label addresses the same concerns that the safety
warnings address through mandating the declaration of added sugarS 93 and
the percent daily value of added sugars. 94 One could argue that the new
labeling does give context to the information required on the new Nutrition
Fact label. This contention is valid, and is addressed in Part III of this
article suggesting that the FDA must mandate safety warnings on SSBs.
The safety warnings imposed by local and state governments
emphasizes a clash of competing interests.9 5 Local and state governments,
the FDA, and the food industry would depend on a court to resolve this
clash by determining whether local and state governments' actions are
preempted by federal law. This section concluded that local and state
governments do not have the constitutional authority to mandate safety
warnings on labels concerning added sugar because their actions would be
preempted by federal laws. Even though local and state government
regulations are likely to be found unconstitutional, this article recognizes
the health adversities that stem from the consumption of added sugar. This
article advocates that the FDA should mandate a safety warning on SSBs to
afford consumers context to the new Nutrition Fact label.

91. See Mills supra note and accompanying text 72.
92. See, e.g., Helme, supra note 53, at 374-75 (arguing that mandatory state labeling
for genetically engineered food would encumber purchases and food supplies

nationwide causing a burden on interstate commerce that would exceed any possible
local interest of informing consumers).
93. Changes to the Nutrition Facts Label, supra note 30.

94. Id.
95. Compare Pearson v. Shalala, 164 F.3d 650, 661 (D.C. Cir. 1999) (holding that
the FDA's refusal to authorize health claims violated the First Amendment), with Nat'l
Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104, 114 -16 (2d Cir. 2001) (rejecting First
Amendment challenge to the mandate that manufacturers include warnings on label).
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IV. PREEMPTION SHOULD SPUR THE FDA TO TAKE THE STAGE

The lawsuit against the City and County of San Francisco did not
assess the constitutional issues that stem from local and state governments
requiring safety warnings on the SSBs' labels. This uncontested mandate
opens a door for the local and state governments to further expand their
regulatory schemes. If local and state governments successfully mandate
safety warnings on the labels of SSBs, then manufacturers would file suit
arguing that federal law preempts the local and state government's safety
warnings. 96 Current legal precedent shows that local and state government
regulations concerning health and safety is not unfettered from the
Constitution.97 While local and state govermments must accept the current
constraints concerning preemption, the FDA needs to intervene to combat
the adverse health effects that stem from the consumption of added sugar in
SSBs. The issue becomes how to address the health adversities that stem
from the consumption of added sugar in SSBs through including safety
warnings that pass constitutional muster. This Part argues that the FDA
must implement safety warnings on SSB containers. Section A argues that
the adverse health consequences experienced from the consumption of
SSBs necessitate safety warnings. Section B suggests a reasonable labeling
scheme to combat the health adversities because the FDA's safety warnings
would present new, meaningful information to consumers enabling, and
because safety warnings encourage manufacturers to reformulate recipes.
A. Health Adversities Causedfrom Added Sugar in SSBs Necessitate
Safety Warnings
The adverse consequences that stem from the consumption of added sugar
necessitate safety warnings on SSBs mandated by the FDA. The Center for
Science in the Public Interest, together with a coalition of 10 public health
departments, 20 national health organizations, and 41 health and nutrition
experts, submitted a 55-page petition ("The Petition") to the FDA
requesting the FDA initiate a rule-making proceeding to ensure that the
content of sucrose and High-Fructose Corn Syrup in beverages was limited

96. See supra Part II.
97. See generally Grocery Mfrs. Ass'n v. Sorrell, 102 F. Supp. 3d 583 (D. Vt. 2015)
(reviewing the constitutionality of Vermont statute's requirement that certain
manufacturers and retailers identify whether raw and processed food sold in Vermont
were produced through genetic engineering (GE), and prohibit manufacturers from
labeling or advertising GE foods as natural).

2016]

JOURNAL OF FOOD LAW & POLICY

233

to safe levels consistent with authoritative recommendations.98 In the
Petition, these experts. presented evidence to support their position that
excessive added sugar from SSBs lead to obesity, diabetes, heart disease,
the metabolic syndrome, tooth decay, and gout. 99 In addition, other health
experts have stated that overconsumption of added sugar leads to both
immediate and long-term health adversities. 100 For example, according to
the Journal of the American Medical Association, added sugar consumption
increases the risks of dying from cardiovascular disease;101 according to the
American Heart Association, added sugar consumption increases the risks
of developing obesity and heart disease;1 02 and according to the American
Institute for Cancer Research added sugar consumption increases the risks
of having colon, postmenopausal breast, endometrial, esophageal, kidney,
and pancreatic cancers.'o3
One may argue that if added sugar causes adverse health
consequences, then why limit the safety warnings to SSBs and not require
the safety warnings on all products that contain added sugar? It is true that
added sugar, in any form, can cause adverse health effects if consumed in
excess.'0 SSBs, classified as high-glycemic index liquids, increase
98. See generally Petition to Ensure the Safe Use of "Added Sugars, " CENTER FOR
SCI. PUB. INT. (Feb. 13, 2013), http://www.cspinet.org/liquidcandy/sugarpetition.html

(arguing that unsafe levels of added sugar in soda and other sugar-containing beverages
cause, obesity, diabetes, heart disease, the metabolic syndrome, tooth decay, and gout).
99. Id. at 3-4 (stating that numerous authorities including the U.S. Department of
Agriculture and Health and Human Services, have concluded in recent years that overconsumption of added sugar contributes importantly to overweight, obesity, and many
obesity-related health problems).
100. Robert Lustig, Sugar: The Bitter Truth, Remarks Given at the University of San
Francisco,YOuTUBE (July 30, 2009), http://www.youtube.com/watch?v=dBnniua6-oM

(arguing that too much fructose, a monosaccharide of sugar, and not enough fiber is the
&

cornerstone of the obesity epidemic through its effects on insulin); Cf Walter Willett
David Ludwig, Science Souring on Sugar, BMJ, 346:e8077 (2013) ("[R]educing the
amount of sugar consumed in drinks deserves special attention because of the strength
of the evidence and the ease with which excessive sugar is consumed in this form.").
101. Added Sugars Add to Your Risk of Dying from Heart Disease, AM. HEART.
Ass'N,
http://www.heart.org/HEARTORG/GettingHealthy/NutritionCenter/HealthyEating/Add
ed-Sugars-Add-to-Your-Risk-of-Dyingfrom-HeartDiseaseUCM 460319_Article.jsp?appName=MobileApp (last visited July 6, 2016).
102. Added Sugar in the Diet, NUTRITION SOURCE,
http://www.hsph.harvard.edu/nutritionsource/carbohydrates/added-sugar-in-the-diet/
(last visited Jan. 12, 2015) (stating that American Heart Association has recommended
that Americans drastically reduce added sugar consumption to decrease obesity and
heart disease).
103. The Many Names of Sugar, AM. INST. CANCER RES.,
http://preventcancer.aicr.org/site/News2?id=20852 (last visited Jan. 31, 2015).
104. Lustig, supra text accompanying note 100.
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postprandial blood glucose levels and decrease insulin sensitivity. 05
Additionally, high-GI drinks submit to a decreased satiety level and
subsequent overeating.106 Therefore, added sugar consumption from SSBs
directly leads to a plethora of health adversities. The FDA must mandate a
safety warning on SSBs' packaging to inform consumers about these health
risks.
B. ConstitutionalSafety Warnings Mandatedfor Added Sugar
The FDA should mandate a safety warning on all SSBs' labeling to
combat the health adversities that stem from the consumption of added
sugar. The FDA should compel SSB manufacturers to include the safety
warning: "WARNING: DRINKING BEVERAGES WITH ADDED
SUGAR CONTRIBUTES TO OBESITY, DIABETES AND TOOTH
DECAY." This is the same safety warning that local and state governments
want to mandate, however, if the FDA mandates the safety warning there
would not be a preemption issue.
Potentially, SSB manufacturers will argue that safety warnings are
more excessive than necessary, threatening to violate their free speech
rights. 0 7 One could argue that this textual statement is unreasonable
because it requires more disclosures restricting the manufacturers'
advertising.1os To ensure that the regulation is reasonable, the FDA could
require that the FDA's total mandatory label information does not exceed
30 percent of the total surface area of the container, which is the regulatory
limit.109 Moreover, the FDA could allow manufacturers to petition for an

105.

Susan Harrington, The Role of Sugar-Sweetened Beverage Consumption in

Adolescent Obesity: A Review of the Literature, 24 J. OF NURSING 3, 3 (2008).

106. Id.
107. Cf Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm. ofNew York, 447 U.S.
557, 566 (1980) (finding that the government's regulation cannot be more extensive
than necessary).
108. R.i Reynolds Tobacco Co. v. U.S. Food & Drug Admin., 845 F. Supp. 2d 266,
276 (D.D.C. 2012), aff'd sub nom. R.J Reynolds Tobacco Co. v. Food& DrugAdmin.,
696 F.3d 1205 (D.C. Cir. 2012) (asserting that dimensions demonstrate that the Act was
designed to make "'every single pack of cigarettes in our country' as a 'minibillboard."'). While beyond the scope of this Note, it should be noted that there is a
potential takings issue with the FDA compelling more speech on the food labels. See
Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 425 (1982) (holding
that "physical appropriation of a portion of appellant's property is a taking").
109. See Food: Guidance for Industry: Labeling of Certain Beers Subject to the
Labeling Jurisdiction of the Food and Drug Administration: Draft Guidance, U.S.
FOOD AND DRUG ADMINISTRATION, http://
www.fda.gov/Food/GuidanceComplianceRegulatorylnformation/GuidanceDocuments/
FoodLabelingNutrition/ ucml66239.htm (last updated May 24, 2011) (stating that
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exception.110 Under this requirement, it is unlikely the mandatory
information would consume a disproportionate area of the label."'
Therefore, it is not more extensive than necessary, and would not threaten
to violate their rights to free speech.
The safety warning: "WARNING: DRINKING BEVERAGES
WITH ADDED SUGAR CONTRIBUTES TO OBESITY, DIABETES
AND TOOTH DECAY" combats the health adversities that stem from
drinking SSBs because the safety warning is "user friendly," enabling
consumers to make healthful decisions about their food. One may argue that
it is unnecessary for the FDA to add this safety warning to food labels. The
FDA already provides consumers with the Nutrition Facts label. In addition,
the FDA recently updated the Nutrition Facts label to require manufacturers
to list the declaration of added sugars, as well as the percent daily value of
added sugar. Therefore, a consumer can examine the Nutrition Facts label
of SSBs and make an educated decision as to whether s/he should consume
the SSB. However, a common criticism of current food labels is that-the
information is too complex for the consumer to understand. 112 Even if
consumers look at the Nutrition Facts label, many consumers do not
understand the significance of the presented values.'1 3 This safety
statement, however, provides context and meaning to the values listed. In
addition, a recent survey found that when a safety warning was on a SSB,
parents were less likely to choose the product for their children.114 Thus,
this safety warning will better inform consumers enabling consumers to
make healthful choices reducing obesity rates.

mandatory label information includes the information on the principal display and the
information panel).
110. See, e.g., 21 C.F.R. § 101. 2 (stating that if there is a demonstration that the
packaging is unusually small, Commissioner may establish another method for
presenting the information).
111. Cf Entmt. Software Ass'n v. Blagojevich, 469 F.3d 641, 652 (7th Cir. 2006)
(finding that a four square inch sticker covers a substantial portion of the box).
112. Frederick H. Degnan, The FoodLabel and the Right-to-Know, 52 FOOD & DRUG
L.J. 49, 54 (1997) (passing NLEA, Congress and FDA realized the educational potential
of the food labels was limited, 'thus, food labels should only contain essential
information about the food's identity and nutritional quality).
113. Id.
114. Kathleen Doheny, Health Warning Labels Might Help Parents Skip the Soda
Aisle, HEALTHDAY, (Jan. 14, 2016), https://consumer.healthday.com/diabetes-

information-1 0/sugar-health-news-644/health-waming-labels-would-help-parentsavoid-sugary-drinks-706987.html (last visited July 10, 2016) (finding that "only 40
percent of those who looked at the health warning labels chose a sugary drink, but 60
percent of those who saw no label chose a sugary drink, as did 53 percent of those who
saw the calorie-only label did.").
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The textual statement safety warning: "WARNING: DRINKING
BEVERAGES WITH ADDED SUGAR CONTRIBUTES TO OBESITY,
DIABETES AND TOOTH DECAY" also serves as a solution to combat
health adversities that stem from SSBs because it encourages SSB
manufacturers to modify SSB recipes. It is likely that manufacturers will
want to reformulate their products to avoid having to include this safety
warning.' 15 For example, the manufacturer could decrease the amount of
sugar in the product. These modifications will make the foods healthier and
are likely to decrease health adversities that stem from added sugar
consumption from SSB.1 6 While making food healthier is a positive
outcome, some manufacturers could reformulate foods to be unhealthy in
order to avoid displaying the textual statement on their products.1 7 For
example, manufacturers may substitute an artificial sweetener for added
sugar. While other health issues could come into fruition from this
substitution, they remain unknown." 8 The substitution of sugar with
artificial sweeteners will decrease the known health risks associated with
overconsumption of added sugar from SSB. Thus, this safety warning may
be acceptable despite policy concerns that unknown health risks could be
unveiled, because manufacturers modifying their products could combat
health adversities stemming from SSBs.

115. Cf The Obesity Prevention Source: Food Marketing and Labeling, HARVARD:
SCHOOL OF PUBLIC HEALTH,

http://www.hsph.harvard.edu/obesity-prevention-source/obesity-prevention/foodenvironment/food-marketing-and-labeling-and-obesity-prevention.html
(last visited
July 6, 2016) (stating that since the mandate of trans fats disclosures on the Nutrition
Facts label, manufacturers began using more healthful sources of fat).
116. The Obesity Prevention Source: Food and Diet, HARVARD: SCHOOL OF PUBLIC
HEALTH,
http://www.hsph.harvard.edu/obesity-prevention-source/obesity-causes/dietand-weight/ (last visited Mar. 8, 2013) (summarizing that the foods that prevent
diseases also help with weight control-like whole grains, vegetables, fruits, and nuts;
while foods that increase disease risk, also cause weight gain- refined grains and
sugary drinks).
117. Cf Kim Severson & Melanie Warner, America's Oil Change: Losing Trans
Fats: Fat Substitute, Once Praised, Is Pushed Out of the Kitchen, THE NEW YORK
TIMES, (Feb. 13, 2005),
http://query.nytimes.com/gst/fullpage.html?res=9403E2D6143AF930A2575 1 COA9639
C8B63&pagewanted=l (noting that Kraft changed from using trans fats to a
combination of palm fruit oil and high-oleic canola, adding an extra half-gram of
saturated fat per serving).
118. See generally Holly Strawbridge, Artificial sweeteners: sugar-free, but at what
cost? HARVARD HEALTH PUBLICATIONS: HARVARD MEDICAL SCHOOL (July 16, 2012,
1:28 PM), http://www.health.harvard.edu/blog/artificial-sweeteners-sugar-free-but-atwhat-cost-201207165030 (noting that a miniscule amount of artificial sweeteners is
comparable to sugar).
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This article advocates that the FDA should mandate a safety
warning on SSBs to afford consumers context to the new Nutrition Fact
label. The FDA mandating the safety warning: "WARNING: DRINKING
BEVERAGES WITH ADDED SUGAR CONTRIBUTES TO OBESITY,
DIABETES AND TOOTH DECAY" does not run afoul with preemption.
Moreover, this safety warning presents new, meaningful information to
consumers enabling consumers to make healthful decisions about their
food, and encourages healthy recipe modification from the manufacturers.
V. CONCLUSION

Local and state governments' uncontested safety warnings on SSBs opens a
door for the local and state governments to further expand their regulatory
schemes. If local and state governments attempted to compel a safety
warning concerning added sugar on the labels of SSBs, then SSB
manufacturers would file suit arguing that local and state regulations are
preempted by federal law. The NLEA contains an express preemption
provision. Current legal precedent shows that local and state government's
regulatory power is constrained by the Constitution due to express
preemption. The issue becomes how the FDA can address the negative
health adversities that stem from the consumption of added sugar in SSB,
but still pass constitutional muster.
If the FDA mandated the safety warning: "WARNING:
DRINKING BEVERAGES WITH ADDED SUGAR CONTRIBUTES, TO
OBESITY, DIABETES AND TOOTH DECAY", then the safety warning
would not be subject to an express preemption issue. Added sugar is the
culprit for the health adversities facing Americans. Recent studies from
American Heart Associate, the World Health Organization, and the
American Cancer Association demonstrate that the consumption of added
sugar leads to increased risks of obesity, diabetes, heart disease, and gout.
One study found that for each additional 12-ounce soda children consumed
each day, the odds of becoming obese increased by 60%. The safety
statement: WARNING: DRINKING BEVERAGES WITH ADDED
SUGAR CONTRIBUTES TO OBESITY, DIABETES AND TOOTH
DECAY", combats the health adversities because the FDA's safety warning
would present new, meaningful information to the consumer enabling
consumers to make healthful decisions, and because the safety warning
encourages manufacturers to modify their recipes.

